
A LEGAL PERSPECTIVE: 
Fighting Denials & Delays While 
Maximizing Reimbursement
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Misquote of 
Benefits

Common Scenarios:

ÅPatient treated after coverage period ςcoverage 

ends while patient is still in the hospital or new 

coverage begins

ÅIneligible date of service ςpatient admitted before 

policy goes into effect

ÅMis-verification of benefits ςhospital received 

incorrect eligibility and coverage information from 

insurance carrier



Misquote of 
Benefits

Legal Perspective
Promissory Estoppel

ÅWhen a payer makes a promise to hospital and hospital 

reasonably relies on that promise.

Disclaimers
ÅάWhile we understand that a verification of benefits is not a 

guarantee of payment, we are relying on the accuracy of your 

ǊŜǇǊŜǎŜƴǘŀǘƛƻƴ ƛƴ ŎƻƴƴŜŎǘƛƻƴ ǿƛǘƘ ǘƘŜ ǘǊŜŀǘƳŜƴǘ ƻŦ ǘƘƛǎ ǇŀǘƛŜƴǘΦέ  



Misquote of 
Benefits

{ǳƳƳŀǊȅ Ǉƻƛƴǘǎ ǘƻ ǊŜƳŜƳōŜǊΧ
ÅTimely verification of benefits

ÅDocument all efforts at verification

ÅFile appeal with supporting documentation

ÅConfirm with carrier whether individual or group coverage termed

ÅInquire whether a split bill can be submitted

ÅDetermine if the physician has been paid

ÅSpeak directly with the benefits and eligibility department



COBRA

Common Scenarios:

ÅPatient did not elect to continue coverage 

under COBRA

ÅPatient elected COBRA coverage but failed to 

pay premium

ÅEmployer did not notify patient of COBRA 

options



COBRA

Legal Perspective
Consolidated Omnibus Budget Reconciliation Act of 1985
ÅEmployer-sponsored health insurance coverage (with 20+ employees)

ÅEmployers are required to notify COBRA eligible beneficiaries

ÅCoverage can be 18 or 36 months depending on qualifying event

ÅBeneficiary is required to pay full amount of the coverage premium plus

an additional 2% administrative fee

ÅBeneficiary has 60 days to elect COBRA after receiving notice

Å45 days to pay first premium

ÅPremium can potentially be paid by an interested party including:

ÅPatient

ÅPatientôs family

ÅCharitable organization, church, or other not-for-profit

ÅHospital

ÅCOBRA enforcement and penalties available



Mini-COBRA

Legal Perspective
Florida Health Insurance Coverage Continuation Act

(Fla. Stat. Ann. § 627.6692)

The Florida Health Insurance Coverage Continuation Act is the state 
law that provides employees and their dependents the opportunity 
ǘƻ ŜȄǘŜƴŘ ƎǊƻǳǇ ƘŜŀƭǘƘ ŎƻǾŜǊŀƎŜ ǘƘǊƻǳƎƘ ǘƘŜƛǊ ŜƳǇƭƻȅŜǊΩǎ ƘŜŀƭǘƘ 
plan due to certain qualified events if they are not eligible for the 
federal COBRA program due to the size of the group. Mini-COBRA 
applies to groups with 2 -19 employees.



COBRA

ALERT!!!
ÅFederal government has extended subsidy of 

COBRA premiums for individuals terminated 

through March 31, 2010.

ÅSubsidy continues at 65% of premium.

ÅCoverage has been extended from 9-months to 

up to 15 months.



COBRA

{ǳƳƳŀǊȅ Ǉƻƛƴǘǎ ǘƻ ǊŜƳŜƳōŜǊΧ

ÅDetermine if the patient can still elect COBRA 

or continuation coverage

ÅExplore all options for payment of COBRA 

premium

ÅConfirm that the employer provided proper 

notice under COBRA



Prompt Payment & 
Wrongful Delay

Common Scenarios:

ÅCarrier denies receipt of claim

ÅMedical review

ÅAccident details

ÅCoordination of benefits information

ÅClaim form required



Prompt Payment & 
Wrongful Delay

Legal Perspective
Florida Health Insurance Prompt Pay Statute

Fla. Stat. Ann. § 641.3155 and § 627.6131
ÅNo later than 20 days after receiving an electronic claim, or 40 days for a non-

electronic claim, an insurer must pay the contracted amount, or pay the portion of the 

claim not in dispute, or notify provider, in writing, why claim will not be paid and 

request specific information.

ÅPenalty is interest at 12% per year on unpaid amount.

ÅFailure to pay or deny a claim within 120 days for electronic claims and 140 days for 

non-electronic claims, creates an uncontestable obligation for insurer to pay the claim 

to the provider.

Cite the Florida statute in everycommunication!



Prompt Payment & 
Wrongful Delay

Legal Perspective
State v. Federal Jurisdiction

Florida Health Insurance Prompt Pay Statute covers fully insured health 

plans, including plans offered by HMOs.  The Florida law does not cover:

ÅMedicare, Medicare supplemental policies, and Medicaid

Å²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ ŎƭŀƛƳǎ

ÅAuto, Homeowners, or Liability claims

ÅVision and Drug plans

ÅFederal Employee plans

ÅSelf-insured employer plans

Self-funded employer plans are under federal jurisdiction of ERISA and U.S. 

Department of Labor.



Prompt Payment & 
Wrongful Delay

Legal Perspective
State v. Federal Jurisdiction ςComplaints

ÅFlorida Health Insurance Complaints are filed with Florida Office of 

Insurance Regulation for violation of prompt payment statute and slow 

paying payers.  Include:

ÅDate(s) claim sent to insurer or date insurer acknowledged receipt

ÅCopy of claim and how claim was submitted with supporting documentation

ÅCopies of all notices and correspondence 

Å¢ƘƛƴƪƛƴƎ ƻǳǘǎƛŘŜ ǘƘŜ ōƻȄΧΦΦ άǇŀǘǘŜǊƴ ŀƴŘ ǇǊŀŎǘƛŎŜέ ŎƻƳǇƭŀƛƴǘ ƛŘŜƴǘƛŦȅƛƴƎ 

several accounts with the same issue for a specific payer.

ÅComplaints for self-funded employer plans are filed with U.S. Department 

of Labor ςEmployee Benefits Security Administration (EBSA)

ϝϝ/ƻƴǎƛŘŜǊ ƻǘƘŜǊ ƛƴǘŜǊŜǎǘŜŘ ǇŀǊǘƛŜǎ ǘƻ ŎŎΥ ƻƴ ŎƻƳǇƭŀƛƴǘ Χϝϝ



Prompt Payment & 
Wrongful Delay

{ǳƳƳŀǊȅ Ǉƻƛƴǘǎ ǘƻ ǊŜƳŜƳōŜǊΧ

ÅVerify date claim received 

ÅAlways calculate date prompt payment is 

due and include in notation  

ÅQuote statutory language for timely 

payment and penalty (in all communication)

ÅFile individual complaint or look for 

άǇŀǘǘŜǊƴ ŀƴŘ ǇǊŀŎǘƛŎŜέ



Authorization 
Issues

Common Scenarios:

ÅNo AuthorizationςER visits or no authorization 

attempted

ÅNo Pre-Certificationςphysician office did not 

provide clinical info or no certification number

ÅNo Referralςphysician referral not on record

ÅLack of Notificationςcarrier maintains no 

notification received

ÅInvalid Authorizationςone procedure authorized, 

but another procedure performed



Authorization 
Issues

Legal Perspective
AuthorizationsςFla. Stat. Ann. § 641.3156

! ŎƭŀƛƳ Ƴŀȅ ƴƻǘ ōŜ ŘŜƴƛŜŘ ƛŦ ŀ ǇǊƻǾƛŘŜǊ Ŧƻƭƭƻǿǎ ǘƘŜ IahΩǎ ŀǳǘƘƻǊƛȊŀǘƛƻƴ ǇǊƻŎŜŘǳǊŜǎ 

and receives authorization for a covered service for an eligible member unless there 

was willful intention to misinform the HMO.

Emergency Services ςFla. Stat. Ann. § 641.513
In providing for emergency services, an HMO may not:
ÅRequire prior authorization for receipt of prehospitaltransport or treatment 
for emergency services and care; or
ÅOnly cover emergencies if care is secured within a certain period of time; or
Å¦ǎŜ ǘŜǊƳǎ ǎǳŎƘ ŀǎ άƭƛŦŜ ǘƘǊŜŀǘŜƴƛƴƎέ ƻǊ άōƻƴŀ ŦƛŘŜέ ǘƻ ǉǳŀƭƛŦȅ ǘƘŜ ƪƛƴŘ ƻŦ 
emergency that is covered; or
Å5Ŝƴȅ ǇŀȅƳŜƴǘ ōŀǎŜŘ ƻƴ ǘƘŜ ǎǳōǎŎǊƛōŜǊΩǎ ŦŀƛƭǳǊŜ ǘƻ ƴƻǘƛŦȅ ǘƘŜ Iah ƛƴ ŀŘǾŀƴŎŜ 
of seeking treatment or within a certain period of time after the care is given.



Authorization 
Issues

{ǳƳƳŀǊȅ Ǉƻƛƴǘǎ ǘƻ ǊŜƳŜƳōŜǊΧ

ÅDocument all attempts at authorization

ÅMake verbal request for changes to authorization

ÅAppeal based on authorization attempts

ÅAppeal requesting retro-authorization due to 

medical necessity of treatment



Coordination of 
Benefits

Common Scenarios:

ÅPended for coordination of benefits information.

ÅAnother payer is primary.

Å/ƘƛƭŘ ŎƻǾŜǊŜŘ ōȅ ƳƻǊŜ ǘƘŀƴ ƻƴŜ ǇŀǊŜƴǘΩǎ ǇƻƭƛŎȅΦ



Coordination of 
Benefits

Legal Perspective
Fla. Stat. Ann. § 627.4235

ÅBenefits of primary plan must be determined before those of the 

secondary plan.

ÅIf a person has coverage as a dependent and as a non-dependent, the 

plan covering them as an employee, member or subscriber is primary.

Å¢ƘŜ ά.ƛǊǘƘŘŀȅ wǳƭŜέ ŀǇǇƭƛŜǎ ǿƘŜǊŜ ŎƘƛƭŘ ŎƻǾŜǊŜŘ ōȅ ōƻǘƘ ƳƻǘƘŜǊ ŀƴŘ 

ŦŀǘƘŜǊΩǎ ǇƻƭƛŎȅ ŀƴŘ ǇŀǊŜƴǘǎ ŀǊŜ ƴƻǘ ǎŜǇŀǊŀǘŜŘ ƻǊ ŘƛǾƻǊŎŜŘΦ  .ŜƴŜŦƛǘǎ ƻŦ Ǉƭŀƴ 

of parent with birthday earliest in the year are determined first.

ÅWhen parents are separated or divorced, benefits are determined

1. Custodial parent

2. Spouse of custodial parent

3. Non-custodial parent

Å Court order can dictate the parent responsible for maintaining coverage.



Coordination of 
Benefits

{ǳƳƳŀǊȅ Ǉƻƛƴǘǎ ǘƻ ǊŜƳŜƳōŜǊΧ

ÅPatients may not correctly identify the 

primary payer.

ÅwŜǾƛŜǿ ǘƘŜ ά.ƛǊǘƘŘŀȅ wǳƭŜέ ŦƻǊ ŎƘƛƭŘǊŜƴ 

covered by two policies.

ÅtƭŀŎŜ άōǳǊŘŜƴ ƻŦ ǇǊƻƻŦέ ƻƴ ǘƘŜ ǇŀȅŜǊ ǘƻ 

justify basis for requesting coordination of 

benefits information.



Medical Necessity 
Denials

Common Scenarios:

ÅLength of stay

ÅLevel of care

ÅNon-covered services

ÅTreatment considered experimental

ÅTreatment excluded under policy

ÅClinical trials

ÅRare disease



Medical Necessity 
Denials

Legal Perspective
ÅCommunity Medical Standards-- medical standards applied by insurer 

should be those accepted in the medical community

ÅUR Nurse Report

ÅDRGguidelines

ÅMedEdPORTAL ( www.mededportal.org)

ÅάaŜŘƛŎŀƭƭȅ bŜŎŜǎǎŀǊȅέ tƻƭƛŎȅ 5ŜŦƛƴƛǘƛƻƴςƭƻƻƪ ǘƻ ǇŀǘƛŜƴǘΩǎ ǇƻƭƛŎȅ ŦƻǊ 

definition of medically necessary treatment which should be read in favor of 

coverage

ÅMedical recordsςif possible, only use records that support medical 

necessity; sometimes medical records include inappropriate reasons

http://www.mededportal.org/


Medical Necessity 
Denials

{ǳƳƳŀǊȅ Ǉƻƛƴǘǎ ǘƻ ǊŜƳŜƳōŜǊΧ

ÅObtain specific reason for denial

ÅArgue community medical standards and 

reference policy definition for medical necessity

ÅEscalate to UR Nurse for clinical support

ÅExhaust all appeals with carrier 



Common scenarios:

ÅPayer denies claim for pre-existing condition

ÅPayer pendsclaim for pre-existing 

investigation

FIRST QUESTION:  Is this a group plan or an 

individual plan?

Pre-existing 
Conditions



Pre-existing 
Conditions

Legal Perspective
HIPAA (Health Insurance Portability & Accountability Act of 1996)

ÅCovers most grouphealth plans

ÅCredit for prior coverage (certificate of creditable coverage)

ÅPre-existing condition look-back limited to 6 months

ÅPre-existing condition exclusion or waiting period limited to 12 or 18 months

ÅNo significant break in coverage = less than 63 days

ÅPregnancy is never a pre-existing condition

ÅAdopted children and newborns are not subject to pre-existing exclusions if 

added within 30 days



Pre-existing 
Conditions

Legal Perspective
Group Health PlansςFla. Stat. Ann. § 627.6561 and § 641.31071

Florida Follows HIPAA

Individual Health PlansςFla. Stat. Ann. § 627.6045

Å24-month look-back allowed

Å24-month exclusionary period allowed

ÅPregnancy existing on effective date of coverage may be excluded

ÅFor creditable coverage, there must not be a break of 63 days or more



Pre-existing 
Conditions

Legal Perspective
tƻƭƛŎȅ 5ŜŦƛƴƛǘƛƻƴ ƻŦ άtǊŜ-ŜȄƛǎǘƛƴƎ /ƻƴŘƛǘƛƻƴέ ς

HIPAA definition: a preexisting condition is one for which 

medical advice, diagnosis, care, or treatment was recommended or 

received within the six months period ending on the enrollment date.

Individual policy definitions: conditions that, during the 24-

month period immediately preceding effective date of coverage, had 

manifested themselves in such a manner as would cause an ordinary 

prudent personto seek medical advice, diagnosis, care, or treatment 

or for which medical advice, diagnosis, care, or treatment was 

recommended or received.



Pre-existing 
Conditions

{ǳƳƳŀǊȅ Ǉƻƛƴǘǎ ǘƻ ǊŜƳŜƳōŜǊΧ

ÅDetermine if this is a group or individual plan

ÅObtain the policy definition of pre-existing condition

ÅDetermine if this is a valid investigation
ÅCertificate of creditable coverage

ÅReview medical records for prior treatment



Non-contracted 
Payers

Common Scenarios ςά¦ƴŀǳǘƘƻǊƛȊŜŘ 5ƛǎŎƻǳƴǘǎέ

ÅUsual & Customary Denial(also called fair & 

reasonable) ςcarrier pays a portion of the bill 

and denies the remaining balances as above 

the usual and customary rate.

ÅSilent PPOςcarrier buys into an existing 

network after receiving hospital bill and pays 

ŀǘ ǘƘŜ ƴŜǘǿƻǊƪΩǎ ŎƻƴǘǊŀŎǘǳŀƭ ǊŀǘŜΦ



Non-contracted 
Payers

Legal Perspective

No contract = No discount
ÅHow to read PPO Logos on the insurance 

ŎŀǊŘΧ 
ÅLargest logo on card is used to determine expected 

network discount

ÅIf all logos are same size, read them like a book   

(left to right, top to bottom, front to back)



Non-contracted 
Payers

{ǳƳƳŀǊȅ Ǉƻƛƴǘǎ ǘƻ ǊŜƳŜƳōŜǊΧ

ÅAlways copy front and back of insurance card

ÅNote logos during registration before it impacts 

billing and account balance

ÅReview contract clauses for unauthorized discounts 

ÅDemand full payment if contract does not apply 

with willingness to pursue patient for unpaid portion

ÅInvolve the patient with putting pressure on the 

insurer



Refund Demands

Common Scenarios:

ÅCarrier issues payment and then 

determines another insurance company was 

primary

ÅCarrier issues payment and then 

determines patient was not eligible on date of 

service



Refund Demands

Legal Perspective
Fla. Stat. Ann. § 627.6131 and § 641.3155

If an overpayment determination of retroactive review or audit, and not 

related to fraud, a carrier must adhere to the following:

ÅAll claims for overpayment must be submitted to a provider within 30 

months after the carrierôs payment of the claim.

ÅA provider must pay, deny, or contest the carrierôs claim for 

overpayment within 40 days after the receipt of the claim.

ÅAll contested claims for overpayment must be paid or denied within 

120 days of receipt of the claim.

ÅFailure to pay or deny overpayment and claim within 140 days after 

receipt creates an uncontestable obligation to pay the claim.

ÅAn overdue payment bears simple interest at 12% per year. 



Refund Demands

Legal Perspective
ÅContract Provisionsςdetermine if contract language addresses refund, 

recoupments, or offsets

ÅAlert! -- contracts may reference the provider manual which 

addresses refund procedures

ÅUnjust Enrichmentςwhen provider receives payment in excess of total 

billed charges

ÅKnowledge of Fraud or Mistakeςprovider has a duty to return money that 

was received if fraud was identified or if unconscionable mistake



Refund Demands

{ǳƳƳŀǊȅ Ǉƻƛƴǘǎ ǘƻ ǊŜƳŜƳōŜǊΧ

ÅReview contract and provider manual

ÅIs request timely?

ÅIf payer is non-contracted, assess whether 

the hospital should keep the money.
ÅWill this create accounting problems?

ÅIs this a frequent payer?

ÅIs there unjust enrichment?

ÅIs there knowledge of fraud or mistake?



Other Third Party 
Payers

Common Scenarios & Legal Notes:

Å²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴςpatient treated 

for work-related injury
Fla. Stat. Ann. § 440.20

ÅCarrier shall pay, adjust or disallow a claim within 45 days.

ÅIf claim is not paid within 45 days, the carrier shall pay a penalty to the 
²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !ŘƳƛƴƛǎǘǊŀǘƛƻƴ ¢Ǌǳǎǘ CǳƴŘ ŀǎ ŦƻƭƭƻǿǎΥ 

1) $25 for each bill below 95% timely performance standard, but at 
least 90% timely;

2) $50 for each bill below a 90% timely performance standard.



Other Third Party 
Payers

Common Scenarios & Legal Notes:

ÅAuto Accident / Third Party Liability
Liens

The availability of a hospital lien and the process for filing a hospital lien is 
specific to each Florida county.

Letters of Protection

An option recommended when a lien law is not available or the amount owed 
exceeds the maximum lien allowed under the law.

FL No-Fault Auto Insurance(Fla. Stat. Ann. §§627.736 & 627.737)

ÅPIP benefits are 80% of medical and transport services up to a limit of 
$10,000.

ÅPIP benefits must be paid within 30 days after receipt of a claim.



Other Third Party 
Payers

Common Scenarios & Legal Notes:

Å±ŜǘŜǊŀƴΩǎ !ŘƳƛƴƛǎǘǊŀǘƛƻƴςhistorically slow-

paying claims

Effective strategy = escalate issue to U.S. Senator 
or U.S. Representative (constituency service)



Thinking 
Proactively

{ǳƳƳŀǊȅ Ǉƻƛƴǘǎ ǘƻ ǊŜƳŜƳōŜǊΧ

ÅOpen and ongoing communication between key 

revenue cycle players.

ÅThe reason we always copy front and back of 

insurance card and copy patient I.D.

ÅAlways request the certificate of creditable coverage.

ÅUse elected officials to your advantage.

ÅEx: treatment of prisoners & VA claims



Matt Vines
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